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	TITLE:  “LESSON ONE: ASSERTING THE CONSTITUTIONAL RIGHTS OF NON-RESIDENT FATHERS (NRFs) WITH CHILDREN INVOLVED IN CHILD WELFARE PROCEEDINGS”


	DURATION OF INSTRUCTION: Ninety (90) minutes 



	TRAINER NOTES: 

This is the first of four (4) lessons within the “REPRESENTING NON-RESIDENT FATHERS IN CHILD WELFARE PROCEEDINGS” training curriculum.

The instructor’s script, companion presentation slides, and all associated handout materials were designed for presentation by experienced training staff that are comfortable enough with the materials to be able to customize the content to the needs of the participants and the time available. For each discussion topic, scripting is offered to guide the lecture and ensure that key points are covered. This script was not designed to be memorized. Rather, it should be used as a guide and expanded to incorporate the trainer’s own knowledge and experience -- thus, enriching the participant’s class experience.


	TARGET AUDIENCE:

The primary audience will be parents’ attorneys. However, trainers should anticipate attorneys with a range of parent representation experience. Other participants in child welfare proceedings, including non-lawyers, may be invited, such as government attorneys, children’s attorneys or guardians ad litem, along with child welfare agency caseworkers and staff. 


	CURRICULUM AND LESSON RATIONALE: 

Lawyers appointed to represent non-resident fathers in child protection cases need specialized training that goes beyond their minimum obligations and duties. There is no federal law, and few state laws or court rules that mandate pre-appointment training for lawyers appointed to represent parents, and targeted resources or training can be difficult to find. Attorneys for non-resident fathers have even fewer specific resources and training opportunities available to them.

This lesson will explore the constitutional rights of non-resident (otherwise referred to as non-custodial) fathers in child welfare proceedings and how attorneys can best assert those rights. Some of the material presented in this lesson comes from the ABA Child Law Practice article series commissioned by the Quality Improvement Center on Non-Resident Fathers on engaging fathers in child welfare proceedings, particularly an article by Prof. Vivek Sankaran on advocating for the constitutional rights of non-resident fathers.  

Later lessons will address effective strategies to advocate for the interests of non-resident fathers both inside and outside the courtroom along with special ethical considerations for attorneys who represent fathers.  



	PARTICIPANT REFERENCE MATERIALS: 

· Exercise materials (for example, worksheets or checklists)

· Slides handouts 

· Reference documents

· Useful web-links


	REQUIRED INSTRUCTIONAL MATERIALS:
· Presentation slides (on computer disk or overhead transparency)

· SVGA projector (capable of projecting presentation slides)

· Laptop or desktop computer (capable of projecting presentation slides)

· 10’x10’ (minimum) projection screen

· Training facility with required seating

· Participant handout packages

· Flip chart(s) and assorted colored markers

· Curriculum post-test (as appropriate)



	PRESENTATION METHOD:

· Lecture and discussion 
· Post-training testing (optional).



	REQUIRED READING AND RESEARCH (FOR TRAINERS):

· Research and develop an understanding of the various federal, state, and local laws and regulations regarding non-resident fathers’ rights and responsibilities in child welfare proceedings..

· Read publications specific to this lesson subject matter:
· Sankaran, Vivek, “Advocating for the Constitutional Rights of Nonresident Fathers,” ABA Child Law Practice, Washington, D.C.: ABA Center on Children and the Law (Nov. 2008).  

 

	ADVANCED PREPARATION (FOR TRAINERS):
· As appropriate, participants should be informed well in advance if they will be tested.  

· Read and understand the instructional intent behind each case study, simulation, and exercise.

· Prepare a training workbook for each participant that contains the slides and other handouts for this lesson, as well as a list of additional background reading that the participants may wish to obtain. 

· Add jurisdiction-specific information into each presentation where prompted and in other areas where deemed necessary or appropriate

· Prepare the training room.

· For group discussions - Trainers should anticipate that the participants will possess a range of previous experience and subject matter knowledge.

· As training progresses, trainers should be prepared to solicit practical experiences from the participants to enrich the training environment.

· Additional suggested reading for this lesson:

· National Quality Improvement Center on Non-Resident Fathers and the Child Welfare System, “Literature Review: Non-Resident Fathers, Paternal Kin and the Child Welfare System, Chapter 2 (2007),” <www.abanet.org/child/fathers/QICNRFLiteratureReview.pdf>. 



	COURSE TERMINAL LEARNING OBJECTIVE: 

Upon completion of the training, and with the aid of reference materials, the participant will be able to effectively advocate for and represent, both inside and outside of the courtroom, non-resident fathers involved in child welfare proceedings.



	LESSON ENABLING LEARNING OBJECTIVE: 

To achieve the terminal performance stated in the Terminal Learning Objective, the participant will:

1. Define the term “father” (or different types of fathers) in accordance with state and federal cases and statutes.
2. Detail the constitutional rights and responsibilities of non-resident fathers in child welfare proceedings.


	

	CUES WITHIN THE CURRICULUM AND THEIR MEANINGS:

	

	[image: image2.wmf]
Required time (Estimated)
	[image: image3.wmf]
Question and Answer opportunity
	[image: image4.wmf]
Slide number to be displayed
	[image: image5.wmf]
Class discussion
	[image: image6.wmf]
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	TRAINING TOPICS:

	

	· Course Introduction - 35 minutes

· Lesson One - Asserting the constitutional rights of non-resident fathers with children involved in child welfare proceedings, 90 minutes
· Lesson Two - Effective strategies to advocate for non-resident fathers outside the courtroom, 90 minutes

· Lesson Three - Effective strategies to advocate for non-resident fathers inside the courtroom, 90 minutes

· Lesson Four - Ethical considerations for attorneys representing non-resident fathers, 60 minutes


	Cue
	Subject Outline
	Notes

	
	
	

	[image: image7.wmf]
10 min.
	WELCOME, LESSON OVERVIEW, AND INTRODUCTIONS
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Slide 1
	Begin the session by welcoming the participants. 

Explain the inspiration behind this lesson and its relevance within the training curriculum. 

Suggested monologue

In the mid-1970s a series of Supreme Court cases began to recognize the importance and legal rights of unwed and non-resident fathers to be involved in the lives of their biological children. Since then, states have developed statutes and case law that further define who a legal father is and what rights he has. 
	

	
	
	

	
	
	

	
	Learning Objectives
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	State that the goal of this one-hour lesson is for the participants to understand the constitutional rights of non-resident fathers. 

Clearly state that the participants should leave this training knowing the rights a non-resident father has with regard to his child under federal and state law, and how to best protect those rights.
	

	
	
	

	
	Make it clear that each participant should have received a participant handout package. Provide a copy to those in need.
	Display a copy of the handout package as an example

	
	
	

	
	
	

	
	Training Schedule & Logistics
	 

	
	
	

	
	As appropriate, detail the following:
	

	
	· The schedule for this training will carry through until approximately ____ (time)

· 15-minute break at ____ (time)

· Snacks available at ___________________

· Restrooms __________________________

· Public telephones _____________________

· Smoking areas _______________________

· Break areas _________________________

· Talk about handouts, flip charts and other note taking materials, exercises, learning styles, etc.   

· Solicit questions and provide answers
	If appropriate, recap which lessons have already been presented and provide the dates, times, and lesson titles for upcoming trainings in this curriculum series.

	
	
	

	[image: image10.wmf]
Slide 3
	[Note: If the training is being presented as part of a series of sessions on different dates (e.g., monthly courthouse brown bags), provide the dates, times and topics for upcoming sessions.]
	Note: Fill in the specific dates for each lesson listed on the slide

	
	
	

	
	
	

	
	Introduce Trainers and Participants (as required)
	 

	
	
	

	
	Ask each trainer to briefly introduce themselves to the class and explain:

· Where they work

· One or two major responsibilities

· Experiences related to non-resident father  representation

· Expectations of this class
	Pre-brief the trainers on time available and the focus of these introductions.
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	If time allows…
· Ask each participant to briefly introduce themselves and explain:

· Who they are

· Where they work

· Experiences related to non-resident father  representation 
· Expectations of this class 

Write participant expectations on the flip chart. Link their expectations to the specific training objectives.
	Using a flip chart, maintain a tally of the extent of the participants’ familiarity with the subject matter. Refer to this tally during group discussions.
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	WHO IS A FATHER WITH CONSTITUTIONALLY PROTECTED INTERESTS?
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	Begin by stating that a threshold question in assessing your client’s constitutional rights and responsibilities to his children is whether he has ‘perfected’ his legal interest as a father.  The constitution protects biological family ties and the right and freedom to establish and maintain family relationships.
  It was not, however, until the early 1970s that the Supreme Court extended these constitutional protections to some unwed or non-resident fathers.
	

	
	
	

	
	In fact, in many states, case law and statutes supported the notion of the traditional family, excluding unwed fathers from asserting any constitutionally guaranteed legal rights married parents had to be involved in their children’s lives.
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	Highlight that in 1972, for the first time, the Supreme Court addressed unwed fathers’ rights in Stanley v. Illinois, 405 U.S. 645 (1972) (Stanley). In Stanley, a child welfare agency removed an unwed father’s children from his care after his live-in girlfriend and mother of the children passed away. The agency removed the children based on a state statute that presumed, without inquiry, that unwed fathers were unfit parents. The Court struck down the statute and held that absent a finding of unfitness, an unwed father cannot lose custody of his children by virtue of his non-married status.
	

	
	
	

	[image: image16.wmf]
Slide 6
	Explain that based on Stanley and a series of subsequent Supreme Court cases, non-resident, unwed biological fathers are recognized as parents under the 14th Amendment with a right to direct the care, custody and control of their children. This right, however, is not automatic. The rule from Stanley and its progeny is:
  

“When an unwed father demonstrates a full commitment to the responsibilities of parenthood by coming forward to participate in the rearing of his child, his interest in personal contact with his child acquires substantial protection under the Due Process Clause. At that point it may be said that he acts as a father toward his children. But the mere existence of a biological link does not merit equivalent constitutional protection.”  Lehr, 463 U.S. at 261.
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	Explain that Stanley and other cases, therefore, require that in order for the non-resident father to ‘perfect’ or achieve this interest, he must: 

· have established a relationship with his child, or 

· have seized the opportunity to establish such a relationship. 
	

	
	
	

	
	Emphasize that the existence of minimal federal guidance beyond the Stanley line of cases results in differences between states in how they define a “parent” or “father” within the context of a child welfare case.  Explain that how a father can seize this opportunity varies from state to state.
	Even the federal Adoption and Safe Families Act (AFSA) defines a parent as a “biological or adoptive parent or legal guardian, as defined by the applicable State law.”
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	Explain that many states have a paternity registry or require the father to put his name on the birth certificate as a way to perfect his legal interest in his children. 
Display citations and quoted language from this state’s statute and cases defining father or parent and establishing requirements to become the legal father.  

Review and explain what this state’s legal requirements are for unwed fathers to perfect their legal interests in their children and how state statute and case law defines ‘father’ or ‘parent.’ 
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	Explain that at least nine states (NE, CA, DE, ND, OK, TX, UT, WA & WY) have adopted some criteria from the UPA to define a father or “presumed” father and his rights, for example:
· NE: “Parent means one or both parents or a stepparent when such stepparent is married to the custodial parent as of the filing of the petition”
· CA: Four types of fathers: presumed, alleged, biological, and de facto. 
	Uniform Parentage Act of 2002 (UPA): 

A Federal law providing a comprehensive scheme for establishing paternity and covering any disputes in parentage.
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	Ask the participants to respond to the following inquiry:

Question:
If you have been appointed or had an opportunity to counsel an unwed father early in a child welfare case, what would you do to ensure he is afforded the constitutional protections offered under Stanley, et al and considered a legal parent under your state’s law? 
	Record participant responses on a flip chart.

Since states differ on how and when they appoint counsel, tailor this question to your state’s law. 
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	Practice Tips

· Know state process (e.g. registry, birth certificate) for protecting non-resident fathers’ constitutionally protected interests
· Understand the definition of a ‘father’ under state law and how to ensure your client meets that definition
· Instruct and help father file his name in the paternity registry (if applicable)
· Request paternity testing early in the case and ensure proper party pays for test
· If possible under state law, encourage him to have his name placed on the birth certificate retroactively;
· Inquire whether he has ever lived with the mother and for how long
· Determine whether he has or does: pay child support, send gifts, cards to the child on birthdays and holidays, visit with the child regularly, take care of the child for periods of time, speak to the child on the phone, call/write to caregiver to ask about child

· If a father has not been consistently involved in his children’s lives ask if he’d like to share reasons why he has not been more involved (e.g., mother told him he couldn’t see kids, lived out of state for several years, etc.)

· Ask the extent to which his relatives are involved in the child’s life

· With client permission, request that the court offer him increased visitation rights and/or visitation that is unsupervised or only monitored (e.g., someone is not in the room with the father and child for the entire visit, but just checks in periodically), and 

· Assess other steps he may take to establish a relationship with the child
	See Handout: Practice Tips: “Attorney Checklist for Fathers”


	
	
	

	
	Explain that since Stanley it has become an established principle that substantial protections should be afforded to a birth father that has a relationship with his child.  There is, however, one exception that attorneys should be cognizant of.  A number of state laws have strong presumptions that the husband of the child’s mother is the legal father, if the child was born during the marriage.  In these states, even if another man claims to be the child’s birth father, he does not have any standing to assert these rights.  State that this statutory scheme was challenged in the Supreme Court case Michael H. v. Gerald D., but the Court affirmed these statutes.
  Attorneys must know their state’s paternity laws and how it handles this situation in order to protect their client’s rights.
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	Explain the law in this state pertaining to the rights of a biological father versus another man who was married to the mother at the time of the child’s birth.
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	Summarize the topic: 

· Under the Constitution, parents have a fundamental right to raise their children.

· An unwed, non-resident father must establish or show an interest in developing a relationship with his child to protect his Due Process Rights under the Constitution.

· States afford an opportunity to establish this relationship in different ways. Remind the participants of this state’s approach and how its definition of “parent” in its dependency statute affects it.
· Attorneys should assess how and whether their non-resident father client has established this relationship during their first discussion with him.  
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	PROTECTING THE NON-RESIDENT FATHER’S CONSTITUTIONAL RIGHTS
	

	
	
	

	[image: image28.wmf]
Slide 15

	Assuming the non-resident father has established himself as the ‘legal’ father of his children, what constitutional rights does he then have and how can his attorney help protect them?   
Explain generally, that he has a right to:
· Notice of proceedings

· Visitation (unless there is evidence of potential harm)

· Request custody

· Counsel (varies by state)

· A hearing before termination of parental rights (clear and convincing standard)
· An impartial fact finder
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	Ask the participants to respond to the following inquiry:
Questions:
· Are there additional rights that fathers are afforded under this state’s law?
· Does state law (or practice) impose any limitations on this list?
	Record the participant’s case study observations on a flip chart.
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	Display citations to and quotations from relevant state statutes and explain state law protections.
	

	
	
	

	
	
	

	
	Explain that the following fictitious case study will be used to examine when these constitutional rights are in jeopardy and how they can be protected.
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	A Case Study

Carlos is the biological father of 4-year old Jackie. Jackie’s mother is Marta. Carlos and Marta have never been married but lived together for one year until Jackie was 9 months old. Carlos now lives out of state.  He sees Jackie occasionally and sends her a birthday gift every year.  Marta has a serious methamphetamine problem and Jackie has shown up to pre-school several times unkempt, dirty and without food.  The school notified the Child Welfare Agency and Jackie was removed from Marta’s care. During the investigation, Marta was asked for information about the father’s whereabouts. She gave his name and the city and state in which he lives, but couldn’t remember his address or phone number. Carlos did not receive notice in advance of the first court date. 
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	For the past three years, Carlos has been minimally involved in Jackie’s life. Marta has provided little information about his whereabouts.  Ask the participants to respond to the following inquiries.
Questions:  
· If you were appointed to represent Carlos at this initial hearing, how would you preserve his right to notice?

· What can/should have been done differently to ensure his participation?
	Because states differ on when they appoint counsel for parents, these questions may need to be tailored to state law and practice. 


	
	
	

	
	
	

	
	Identifying and Locating Non-Resident Fathers
	

	
	
	

	[image: image36.wmf]
Slide 20
	Continue by explaining that many states, through case law, statute or court rule, have established a process by which agencies and/or courts must attempt to identify and locate non-resident fathers in child welfare cases (normally through one of three approaches):

1. Allocate the burden of identification and notice simultaneously to the state, mother and father

2. Require the state to conduct an investigation to locate the father 
3. Require the mother allow the publication of personal information about her and the child so that the putative father may be notified. 
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	Use this opportunity to cite this state’s statutes, case law and court rule(s) concerning requirements to identify and locate parents.
	

	
	
	

	
	
	

	
	Common Barriers/Challenges to Notifying a Non-Resident Father
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	Explain that there are many reasons a father may not be notified:

· Mother or family do not provide sufficient identifying information about the father

· Agency does not conduct a reasonably diligent search for father

· Court does not adequately and regularly inquire about notice attempts

· Father’s circumstance makes it difficult to find him 
	

	
	
	

	
	
	

	[image: image40.wmf]
[image: image41.wmf]
Slide 23

	Ask the participants to respond to the following inquiries.
Questions:
· Within these categories, what are the specific challenges to notifying non-resident fathers in child welfare proceedings? 
· What are some creative ways to overcome notification barriers?
	Record participant responses on a flip chart

	
	
	

	
	
	

	
	Remind audience that failure to notify violates a non-resident father’s constitutional due process rights under the 14th amendment (assuming he has established his rights as discussed above). 
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	Practice Tips to Overcome Common Barriers to Notice

· Soliciting Information from Family: Request to examine mother and family under oath and question them on whereabouts of your client.

· Assessing Agency Attempts to Notify: Know what constitutes proper notice under state law and agency policy; Question agency on notice attempts based on their due diligence standards and their attempt to notify in person, use substitute service, publication attempts (if publication is used in this state at pre-termination of parental rights (TPR) phase). 
· Urging the Court’s Involvement: Request that the court question agency about search attempts, request an order that mother’s counsel file an affidavit concerning paternity; encourage the judge to put mother and family members under oath to ask questions about father’s identity and location.

· Making Independent Efforts to Notify: Request court funding to hire an independent investigator to locate and notify client.
	

	
	
	

	
	Explain, however, that sometimes the attorney may not know that his client has not been properly notified of proceedings until after the fact. This is particularly true if the attorney is not appointed until after the father has appeared in court. 
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	Ask the participants to respond to the following inquiry.
Question:

If the attorney learns that notice was not provided or properly attempted, what can she do to remedy the situation?
	Record participant responses on a flip chart. 
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	Practice Tips When Notice is Improper
· Move to dismiss because of due process violation 

· Move to reconsider any judicial findings that affect your client’s rights

· Request that the adjudication be re-opened

· If the father was not notified and present at the adjudicatory proceeding, argue the court lacks jurisdiction over the child as the neglect finding was void ab initio (or invalid from the outset).
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	Summarize the topic: 

Non-resident fathers generally have the following rights:
· Notice 

· Visitation 

· Request custody

· Counsel 

· A hearing before TPR
· An impartial fact finder 

An attorney must know and be prepared to exercise legal options when she learns that notice was not provided or properly attempted.
	Modify this list according to your state’s law
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	Case Study (continued)
The court found that Jackie was a neglected child based on her mother’s conduct. Prior to this finding, the child welfare agency attempted serving Carlos notice in person and through substitute service to his last known address. The agency did not ask Marta again about his whereabouts nor did it inquire of her relatives.   Marta’s mother, however, called Carlos to tell him what was going on. Fortunately, Carlos was able to be present at the disposition hearing. At that hearing, Carlos requested visitation with Jackie and permission for his mother to take care of her. The court permitted Carlos to have supervised weekly visits with Jackie pending results of a drug screen. The court also ordered the agency to explore Carlos’ mother as a placement option. 
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	Carlos was not aware of the child welfare proceedings until after adjudication. And when he appeared in court, he was given the right to visit, but in a supervised setting (as long as he submitted to a drug test.) 

Ask the participants to respond to the following inquiries. 
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	Questions:

· Have Carlos’ constitutional rights to visitation been violated? 
· Can the court assume custody over Jackie and compel Carlos to engage in services absent a finding of unfitness?
	

	
	
	

	
	
	

	[image: image50.wmf]
	Illustrate some of the different state approaches to this issue:
 
· Court can assume jurisdiction based on conduct of one parent; can compel non-resident father to comply with services (e.g. Michigan, Ohio)
· Court can assume jurisdiction based on conduct of one parent, but must award physical custody to father absent a finding of unfitness; can compel father to comply with services (e.g. California, Florida)

· Court can assume jurisdiction based on conduct of one parent, but must award physical and legal custody to father absent a finding of unfitness; cannot compel father to comply with services (e.g. Arizona)

· Court cannot assume jurisdiction if there is one fit parent, regardless of the conduct of the other; before dismissal, can award custody to father and enter findings against formerly custodial parent. (e.g. Maryland, Pennsylvania)
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	State that if the father has established a relationship with his child, counsel can argue that her client should be afforded all constitutional protections given to custodial parents, including the right to rear his child free from state intervention absent a finding of unfitness. 
Use this opportunity to share this state’s statute or case law on whether the court can assume custody over a child and/or compel the parent to engage in services, absent a finding of unfitness.  
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	Practice Tips on Custody and Services 
With client approval: 

· Move to dismiss for lack of jurisdiction and request immediate custody (absent a finding of unfitness).
· Challenge the imposition of mandatory services.
· Request immediate placement with the father at the initial court hearing.
· File a separate custody case (in domestic relations court if in a non-unified court system).
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	Practice Tips on Visitation

· If there is no evidence that visits with your client have or will harm the child, request liberal and unsupervised contact. 

· If conditions are placed on contact (e.g. supervised visits only or must complete certain services prior to seeing child) assess whether they properly limit your client’s constitutional right to see his child.  
· If your client’s right to visit is improperly limited or prohibited, note your objections on the record and move to dismiss court’s visitation holding as a violation of his constitutional rights. 
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	Summarize the topic

· Jurisdiction in child welfare cases varies widely among the states.

· However, if the father has established a relationship with his child, he should be afforded all constitutional protections given to custodial parents, including the right to rear his child free from state intervention if there has not been a finding that he is unfit.
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	Case Study (continued)

Eighteen months have passed and the government is filing a petition to terminate parental rights.  Jackie has been in foster care and her current provider wants to adopt. Carlos did not have a case plan developed by the child welfare agency, nor was he offered services by that agency to assume custody. Carlos’ mother did not complete her foster parent training. At first, Carlos tried to visit Jackie often, but he lived far away and couldn’t afford to travel frequently. Since he moved 6 months ago, he has not visited and did not provide a forwarding address. 
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	Ask the participants to respond to the following inquiries.
Questions:

· Has Carlos’ right to notice changed?  Is it different now that his parental rights are at stake?

· What other constitutional protections should he get at this point?

· What are the strengths and weaknesses of his case if he chooses to contest the TPR?
	Record participant responses on a flipchart.



	
	
	

	
	
	

	
	Inform the participants that despite his lack of contact, if Carlos has established his constitutionally protected interests as his state’s law requires, he does not lose them. 
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	Explain that this is also the point at which the Stanley line of cases may become critical. If a client has not established a relationship with his child or attempted to up to this point, he may not even have a right to notice of the TPR or adoption case. 
Also explain that in many jurisdictions, the right to notice takes on new meaning when a parent’s rights are at stake. In some instances, this is the first time a big push is made to locate a non-resident father. By statute or court rule, this is where many jurisdictions will allow “service by publication” after in-person and substitute service has failed.  

Tell the participants how the notice requirements in this state are different at the termination stage (if at all).  

State that during the termination hearing, the parent may also be afforded certain due process rights
, like: 

· A right to an impartial fact finder
· A right to present evidence and witnesses and cross-examine other party’s witnesses

· A right to be held to a “clear and convincing evidence” minimum standard before termination 

· A right to counsel in some circumstances

· A right to appeal

Explain whether this state affords parents counsel at the termination stage. Note that even with one’s parental rights at stake, there is no constitutionally protected interest in having counsel at this stage even though most states afford parents counsel if their rights may be terminated. Also note that the Supreme Court has found the Constitution requires courts to use the intermediate standard, clear and convincing evidence, when assessing whether a parent’s rights should be terminated. 
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	Practice Tips for TPR Hearing
· Ensure notice procedures are adhered to and challenge constitutionality of improper notice attempts.
· Establish whether reasonable efforts were made to place the child in your client’s custody.
· Determine whether your client was offered appropriate unification services within a reasonable period of time.
· Assess whether your client was afforded the proper amount of time to make efforts to unify with the child.
· Re-litigate questions of whether there was a sufficient basis to find your client was neglectful or abusive. There is no issue preclusion since there is a higher standard of proof at the termination stage.  This may be particularly important for non-resident fathers who are non-offending and may not have had counsel at adjudication.

· Assess whether your client’s situation is such that he is unlikely to improve his level of being able to adequately care for the child within a reasonable period of time.
· Determine whether termination of the parent-child relationship is in the child’s best interests and whether a voluntarily relinquishment would be appropriate. 
· If contemplating relinquishment, query whether it can be an open adoption and/or whether your client can have future contact with his child. 
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	Summarize the topic

· A father with established interests does not lose them due to lack of contact with his child.
· If a client has not established a relationship with his child or attempted to up to this point, he may not have a right to notice of or to participate in his child’s case.
· Parents have certain constitutionally protected rights at the TPR stage of a case.
	

	
	
	

	
	
	

	
	CONCLUSION
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	Conclude by restating that the goal of this lesson was for the participants to recognize the constitutional rights and responsibilities of the non-resident father in child welfare proceedings and how attorneys can best assert those rights. 
	Refer participants to appropriate state-specific resources.

	
	
	

	
	Continue by stating that future training events will examine other issues affecting non-resident fathers in child welfare proceedings. Topics will include:
· Strategies to advocate for non-resident fathers in/outside the courtroom (give dates, times and locations), and
· Ethical considerations for attorneys representing these clients (give date, time and location). 
	

	
	
	

	
	
	

	
	· Solicit and respond to remaining questions

· Describe how to obtain more information

· Distribute and collect evaluation forms

· As appropriate, explain that a post-test will be administered in the near future
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	CLOSE THE TRAINING
	


� Meyer v. Nebraska, 262 U.S. 390 (1923): Parents have a fundamental right to raise their children.





Pierce v. Society of Sisters, 268 U.S. 510 (1925): Parents have a liberty interest in directing the upbringing of their children; includes right to choose where their child attends school. 





Prince v. Massachusetts, 321 U.S. 158 (1944): The family is not beyond regulation if it serves public interest; states have a wide range of powers to limit parental freedom and authority on issues relating to child well-being.





� For example in Stanley v. Illinois, 405 U.S. 645 (1972), a statute was deemed unconstitutional that defined “Parent” as “the father and mother of a legitimate child, or the survivor of them, or the natural mother of an illegitimate child, and includes any adoptive parent.”  





Compare Quilloin v. Walcott, 434 U.S. 246 (1978), holding a GA statute constitutional that permitted an adoption with only the mother’s consent, if the child was “illegitimate,” reasoning that the unwed father still had a right to establish legitimize the relationship and gain the right to contest.





� Quilloin v. Walcott, 434 U.S. 246 (1978): unwed fathers have the option to legitimize their relationship and participate in adoption proceedings. 





Caban v. Mohammed, 441 U.S. 380 (1979): unwed fathers who have established a substantial relationship with their child have constitutionally protected rights.





Lehr v.Robertson, 463 U.S. 248 (1983): States are required to provide unwed fathers an opportunity to show interest; if shown, states are required to provide unwed fathers with notice and an opportunity to participate in proceedings.





� Michael H. v. Gerald D., 491 U.S. 110 (1989). 





� See, e.g.: In re Arlyne A., 102 Cal.Rptr.2d 109 (Cal.App. 2000):  Reversed on grounds that the state agency failed to exercise reasonable diligence in trying to locate father.





� Heart of Adoptions, Inc. v. J.A., 963 So.2d 189 (Fla. 2007): Reversed; the adoption agency has an obligation to timely serve notice on any unmarried biological father who is known and locatable through diligent search.





� Sankaran, Vivek, “Advocating for the Constitutional Rights of Nonresident Fathers,” ABA Child Law Practice, Washington, D.C.: ABA Center on Children and the Law (Nov. 2008).  





� Lehr v.Robertson, 463 U.S. 248 (1983): States are required to provide unwed fathers an opportunity to show interest; if shown, states are required to provide unwed fathers with notice and an opportunity to participate in proceedings.





� See, e.g.,: Lassiter v. Dept. of Social Services of Durham County, N. C., 452 U.S. 18 (1981): A presumption against the right to counsel must be balanced against (1) the private interest at stake, (2) the government’s interest, and (3) the risk that the procedures used will lead to erroneous decisions.  Santosky v. Kramer 455 U.S. 745 (1982): Due process requires that the state supports its allegations by at least clear and convincing evidence.





M.L.B. v. S.L.J., 519 U.S. 102 (1996):  States may not condition appeals from decrees terminating parental rights on the affected parent’s ability to pay record preparation fees�.





� See Mella, Jenina, “Termination of Parental Rights Based on Abuse or Neglect,” 9 Causes of Action 2d 483 (2007).
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