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	TITLE:  “LESSON THREE: EFFECTIVE WAYS TO ADVOCATE FOR NON-RESIDENT FATHERS INSIDE THE COURTROOM”


	DURATION OF INSTRUCTION: Ninety (90) minutes 



	TRAINER NOTES: 

This is the third of four (4) lessons within the “REPRESENTING NON-RESIDENT FATHERS IN CHILD PROTECTION PROCEEDINGS” training curriculum.

The instructor’s script, companion presentation slides, and all associated handout materials were designed for presentation by experienced training staff that are comfortable enough with the materials to be able to customize the content to the needs of the participants and the time available. For each discussion topic, scripting is offered to guide the lecture and ensure that key points are covered. This script was not designed to be memorized. Rather, it should be used as a guide and expanded to incorporate the trainer’s own knowledge and experience -- thus, enriching the participant’s class experience.


	TARGET AUDIENCE:

The primary audience will be parents’ attorneys. However, trainers should anticipate attorneys with a range of parent representation experience. Other participants in child welfare proceedings, including non-lawyers, may be invited, such as government attorneys, children’s attorneys or guardians ad litem, along with child welfare agency caseworkers and staff. 



	CURRICULUM AND LESSON RATIONALE: 

Lawyers appointed to represent non-resident fathers in child protection cases need specialized training that goes beyond their minimum obligations and duties. There is no federal law, and few state laws or court rules that mandate pre-appointment training for lawyers appointed to represent parents, and targeted resources or training can be difficult to find. Attorneys for non-resident fathers have even fewer specific resources and training opportunities available to them.

This lesson will explore how to best advocate for non-resident fathers inside the courtroom. Some of the material presented in this lesson comes from the ABA Child Law Practice article series on engaging fathers in child welfare proceedings, particularly the article on representing non-resident fathers by Andrew Cohen and the article on how judges can better engage fathers in the child protection process, by Judge Leonard Edwards.
The final lesson in the training continuum will address special ethical considerations for attorneys who represent these clients.  



	PARTICIPANT REFERENCE MATERIALS: 

· Exercise materials (for example, worksheets or checklists)

· Slides handouts 

· Reference documents

· Useful web-links


	REQUIRED INSTRUCTIONAL MATERIALS:
· Presentation slides (on computer disk or overhead transparency)

· SVGA projector (capable of projecting presentation slides)

· External PC speakers (capable of broadcasting comprehensible audio throughout the training room)

· Laptop or desktop computer (capable of projecting presentation slides)

· 10’x10’ (minimum) projection screen

· Training facility with required seating

· Participant handout packages

· Flip chart(s) and assorted colored markers

· Curriculum post-test (as appropriate)


	PRESENTATION METHOD:

· Lecture and discussion 
· Post-training testing (optional).



	REQUIRED READING (FOR TRAINERS):

· Research and develop an understanding of the various federal, state, and local laws and regulations regarding non-resident fathers’ rights and responsibilities in child welfare proceedings.

· Read publications specific to this lesson subject matter:
· Cohen, Andrew, “Representing Nonresident Fathers in Dependency Cases.” ABA Child Law Practice, Washington, D.C.: ABA Center on Children and the Law (December 2008). 

· Edwards, Leonard, “Engaging Fathers in The Child Protection Process,” ABA Child Law Practice, Washington, D.C.: ABA Center on Children and the Law (forthcoming).

	ADVANCED PREPARATION (FOR TRAINERS):
· As appropriate, participants should be informed well in advance if they will be tested.  

· Read and understand the instructional intent behind each case study, simulation, and exercise.

· Prepare a training workbook for each participant that contains the slides and other handouts for this lesson, as well as a list of additional background reading that the participants may wish to obtain. 

· Add jurisdiction-specific information into each presentation where prompted and in other areas where deemed necessary or appropriate

· Prepare the training room.

· For group discussions - Trainers should anticipate that the participants will possess a range of previous experience and subject matter knowledge.

· As training progresses, trainers should be prepared to solicit practical experiences from the participants to enrich the training environment.
· Additional suggested reading for this lesson:

· Cohen, Andrew “Special Considerations in Representing Parents” Child Welfare Practice in Massachusetts 2(22) (2006).
· Laver, Mimi, “Representing Parents Effectively Post-AFSA,” 18 ABA Child Law Practice 10, Washington, D.C.: ABA Center on Children and the Law (December 1999).

· Rauber, Diane Boyd, “Representing Parents in Child Welfare Cases: A Basic Introduction for Attorneys,” Washington, D.C.: American Bar Association (2000).

· Sankaran, Vivek S, “Out of State and Out of Luck:  The Treatment of Non-Custodial Parents under the Interstate Compact on the Placement of Children,” 25 Yale L. & Pol’y Rev. 63, (Fall 2006). 
· Sankaran, Vivek S, “Navigating the Interstate Compact on the Placement of Children: Advocacy Tips for Child Welfare Attorneys,” 27 ABA Child Law Practice 3 (May 2008).



	COURSE TERMINAL LEARNING OBJECTIVE: 

Upon completion of the training, and with the aid of reference materials, the participant will be able to more effectively advocate for and represent, both inside and outside of the courtroom, non-resident fathers involved in child welfare proceedings.


	LESSON ENABLING LEARNING OBJECTIVE: 

To achieve the terminal performance stated in the Terminal Learning Objective, the participant will:
· Identify strategies for responding to an abuse/neglect petition
· Apply strategies to secure court ordered service and case plan goals for non-resident fathers and paternal kin
· Identify strategies for proceeding if appointed post-adjudication or before the termination of parental rights (TPR) hearing
· Apply strategies to help non-resident fathers who wish to relinquish parental rights 

· Explain strategies for responding to unfounded allegations made against non-resident fathers in open court 

· Be able to tell the father’s story in a positive and compelling light 

	

	CUES WITHIN THE CURRICULUM AND THEIR MEANINGS:
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	THE TRAINING CONTINUUM:

	

	· Course Introduction, 15 minutes

· Lesson One - Asserting the constitutional rights of non-resident fathers with children involved in child welfare proceedings, 90 minutes

· Lesson Two - Effective strategies to advocate for non-resident fathers outside the courtroom, 90 minutes

· Lesson Three - Effective strategies to advocate for non-resident fathers inside the courtroom, 90 minutes
· Lesson Four - Ethical considerations for attorneys representing non-resident fathers, 60 minutes


	Cue
	Subject Outline
	Notes
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10 min.
	WELCOME, LESSON OVERVIEW, AND INTRODUCTIONS
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Slide 1
	Begin the session by welcoming the participants. 

Explain the inspiration behind this lesson and it’s relevance within the training continuum. 

Suggested monologue
As we discussed earlier, statistics reveal that children living apart from their fathers are at an increased risk of suffering numerous negative outcomes. These findings remind us of the critical role fathers play in their children’s development. When mediation, negotiation, pre-hearing conferences, or similar interventions have failed to meet the father’s desired outcome, an attorney’s in-courts skills will be the key to achieving the best possible outcome for the client.
How should a non-resident father’s counsel respond to allegations in an abuse/neglect petition? What strategies must counsel employ in court to ensure his client is engaged in the court and case planning process? 
This lesson will provide answers to these and similar questions by focusing on methods by which attorneys who represent non-resident fathers can effectively advocate for their client inside the courtroom. 
	

	
	
	

	
	
	

	
	Learning Objectives
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Slides 2 and 3
	State that the goal of this one-hour lesson is to better enable attorneys representing fathers to meaningfully engage their clients in court proceedings. 
Continue by explaining that this lesson will offer specific tips on how to respond to formal and informal allegations made against non-custodial and non-perpetrating fathers. Further, this lesson will examine the importance of engaging the father in the case planning process by using the court to compel the other parties to include him and his family in service planning. Strategies will also be offered for attorneys appointed post-adjudication along with methods of providing help to fathers who wish to relinquish their parental rights.
	

	
	
	

	
	Clearly state that the participants should depart this training recognizing the unique concerns and needs of these clients and armed with practical insight to effectively advocate for fathers inside the courtroom while working collaboratively with the courts so that sound decisions can be made.
	

	
	
	

	
	Make it clear that each participant should have received a participant handout package. Provide a copy to those in need.
	Display a copy of the handout package as an example

	
	
	

	
	
	

	
	Training Schedule & Logistics
	 

	
	
	

	
	As appropriate, detail the following:
	

	
	· The schedule for this training will carry through until approximately ____ (time)

· 15-minute break at ____ (time)
· Snacks available at ___________________

· Restrooms __________________________

· Public telephones _____________________

· Smoking areas _______________________

· Break areas _________________________

· Talk about handouts, flip charts and other note taking materials, exercises, learning styles, etc.   

· Solicit questions and provide answers
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Slide 4
	[Note: If the training is being presented as part of a series of sessions on different dates (e.g., monthly courthouse brown bags),recap which lessons have already been presented and  provide the dates, times and topics for upcoming sessions.]
	Note: Fill in the specific dates for each lesson listed on the slide

	
	
	

	
	
	

	
	Introduce Trainers and Participants (as required)
	 

	
	
	

	
	Ask each trainer to briefly introduce themselves to the class and explain:

· Where they work

· One or two major responsibilities

· Experiences related to non-resident father  representation
· Expectations of this class
	Pre-brief the trainers on time available and the focus of these introductions
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	If time allows…
· Ask each participant to briefly introduce themselves and explain:

· Who they are

· Where they work

· Experiences related to non-resident father  representation

· Expectations of this class 
Write participant expectations on the flip chart. Link their expectations to the specific training objectives.
	As time allows, use a flip chart to maintain a tally of the extent of the participants’ familiarity with the subject matter. Refer to this tally during group discussions.
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10 min.
	RESPONDING TO THE ABUSE/NEGLECT PETITION
	 

	
	
	

	
	Explain that this lesson presumes that: (1) the father was living outside the home at the time of the abuse or neglect; (2) the father was not the perpetrator of abuse or neglect; and (3) the father is the “legal” father of the child in question and thus should be afforded certain constitutional rights to the care, custody and control of his child, including notice of dependency court proceedings. 
Explain that the following fictitious case study will be used to examine effective strategies to advocate for the rights of fathers inside the courtroom.
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Slides 5 and 6
	A Case Study

Lamar and Candice are the biological parents of 8 year old Temple. Though never married, they lived together as a family for several years.  Lamar and Candice split up three years ago. After moving out, Lamar lost his job and began dealing drugs. He was arrested last year for drug possession. He spent several months in jail and was recently paroled.  
After Lamar moved out, Candice struggled to pay rent and was evicted from her home.  She and Temple moved into a homeless shelter. While there, Candice stopped taking her medication and would go into manic episodes during which she would disappear for days at a time.  Candice did not enroll Temple in school this year and has threatened to beat Temple several times in front of shelter residents and staff. When Temple recently talked back to Candice she began to hit her with a belt. Other shelter residents witnessed the incident, reported it to staff, who in turn called the child welfare agency.  
Lamar now lives in a studio apartment; he’s participating in an outpatient drug rehabilitation program and has been drug-free for several months.  Since going to jail, he has had no contact with Temple or Candice. His sister informed him that Temple was placed in protective custody. He later received notice of an initial hearing in Temple’s case. Candice has been charged with abuse, neglect, and educational neglect. Lamar was not named in the petition. He wants custody of his daughter.
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Slide 7
	The immediate issue in this case is who should have temporary custody of Temple. Ask the participants to respond to the following inquiry.

Question: 

Lamar is not named in the petition, how does this affect his ability to seek custody of Temple?
	As time allows, solicit “real world” experiences from the participants.
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Slide 8
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	Begin by stating that, as discussed in Lesson One, states have different approaches on the extent to which courts can assume legal or physical custody over children based only on an initial finding of one parent’s unfitness.  Explain (and present on the slide) the rule in this jurisdiction regarding whether the court can assume custody when Lamar is not named in the petition.  
Reiterate from Lesson One that Lamar’s counsel has several options if he wants custody immediately, such as:

· Absent a finding of unfitness, move to dismiss for lack of jurisdiction and request immediate custody

· Request immediate placement at the initial court hearing;

· File a separate custody case in domestic relations court
Also explain that in many states, if Lamar lives in a different jurisdiction than Temple, he may be subject to the Interstate Compact on the Placement of Children (ICPC), which could delay placement.

Explain to the participants whether this jurisdiction applies the ICPC to non-custodial, out-of-state parents.  
If so, explain that counsel should explore whether Temple may:
· Challenge the application of the ICPC to Lamar’s case

· Arrange for Temple to visit her father on an extended visit

· Request a court order requiring an expedited ICPC process
	

	
	
	

	
	
	

	[image: image18.wmf]
[image: image19.wmf]
Slide 9
	Question:

Assume Lamar is named in the petition and is charged with abandonment and failure to protect Temple. How does this change Lamar’s counsel’s approach?
	The trainer may need to adjust the 6 month time frame listed here, depending on this jurisdiction’s definition of abandonment
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Slide 10
	Explain that counsel should meet with Lamar to discuss how they can rebut these charges. Counsel may:

· Discern from Lamar if he has had any contact with Temple in the last 6 months (in person, by phone, by letter, etc.)

· If there has been no contact, determine why. 

· Determine if any of his relatives have maintained contact with Temple

· Analyze whether the failure to protect statute and case law support making this allegation against a non-custodial parent

· Assess whether there are sufficient grounds to move to dismiss charges based on the government’s failure to state a claim
	

	
	
	

	
	Summarize the topic

· Reiterate (and present on the slide) the rule in this jurisdiction regarding whether the court can assume custody when the father is not named in the petition.
· Reiterate the steps counsel may take to rebut charges in the petition regarding failure to protect and abandonment
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20 min.
	ENGAGING NON-RESIDENT FATHERS IN THE COURT AND CASE PLANNING PROCESS 
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Slide 11
	Case Study (continued)

At pre-trial mediation, Candice and Lamar sign settlement agreements admitting that Temple was abused and neglected. The goal of Temple’s case is reunification with her mother and the court approves a case plan for Candice. Lamar is allowed weekly supervised visits with Temple as long as he continues to drug test and remains in his out-patient rehabilitation program. Lamar reiterates to his counsel that he wants custody of Temple and if not him, he wants his sister to take her. 
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Slide 12
	Ask the participants to respond to the following inquiry. 
Question:

What can Lamar’s counsel do at this point to advocate for his client’s position?
	Record participant responses on the flip chart for future reference.

	
	
	

	
	
	

	
	Explain that Lamar’s counsel can advocate for Lamar’s position in several contexts: permanency goal, services and case planning, and visitation. 
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Slides 13 thru 15
	Practice Tips

Permanency Goal
· Request concurrent goals of unification with Lamar and/or guardianship with his sister

Services and Case Planning

· As discussed in the previous lesson,
· If the agency has not done so, request the court order the agency to develop a case plan with Lamar and his family to meet the permanency goals

· Ensure that the case plan is reasonably tailored to Lamar’s needs and sets out manageable time frames within which he and his family must accomplish goals
· Contemplate whether services offered to Lamar are gender-responsive and ensure that they are paid for by the appropriate party
· Determine whether court intervention is necessary to ensure an appropriate case plan is developed
Visitation

· Request court ordered increased visitation

· Request unsupervised visitation after a certain number of clean drug test results

· If necessary, seek court orders to ensure Lamar is able to get to and from visits and that they are scheduled at times during which Lamar is available

· Ensure paternal relatives can also maintain contact with the child
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Slide 16

	Explain that counsel should not be afraid of closely analyzing the agency’s efforts to make “reasonable efforts” to reunify Lamar with his child. Many states and courts are starting to take a closer look at how they engage fathers in child welfare cases. 
If the agency has not made efforts that are tailored to Lamar’s and Temple’s needs, counsel should consider:

· Requesting the court make a finding that the agency will be subject to a “no reasonable efforts” finding within 30 days if it has not complied with Lamar’s case plan or service objectives/needs

· Requesting the court make a “no reasonable efforts” finding without the 30 day grace period 

· Ensuring that all needed services for Lamar and his family are court ordered and required to be offered by a time certain

· Requesting that the court hold the agency in contempt if it fails to offer services needed and/or within a reasonable period of time. 
	

	
	
	

	
	Note that throughout the case, and particularly when the non-custodial parent is interested in maintaining a relationship with his child, it is important for counsel to identify aspects of the client’s history that show his level of commitment to his child’s well being.
	

	
	
	

	
	Explain that in many instances, the father’s relationship with his children has been strained, limited, or is non-existent up to the point of court involvement. In some cases, the father and child are put in the difficult position of having to develop a relationship under the agency’s and court’s microscope. This father may have little experience or knowledge about how to relate to children, even his own. Taking into account this often difficult situation, counsel should:
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Slide 17
	· Ensure, through court oversight, that services offered to the father enable him to develop a meaningful relationship with his child. This may come in the form of parenting classes geared towards fathers or new fathers.
· Share with the court compelling and positive instances (which occurred before and/or during court proceedings) where the father has shown commitment to his relationship with his child, sacrificed for his child and/or shown consideration/selflessness in ensuring his child’s well-being.  For example:

· He switched jobs to have a more flexible schedule so he can visit his child during business hours.
· He has pictures of his child in his home, workplace, and so on.
· He calls the child’s teacher every month to learn how the child is progressing in school.
· After several difficult visits with the child, he requests that the child’s therapist supervise some visits to help him address the child’s apprehensions.
· He spent two weekends per month with the child before she entered foster care. 
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Slide 18
	Emphasize that with the tight timelines in the Adoption and Safe Families Act (ASFA) time is of the essence for father and child.  If counsel has a client that has expressed an interest in seeking custody of his child, counsel must ensure that the agency is aware of this and is working with the father, likely through the development of a case plan, to ensure that unification can be achieved within ASFA’s timelines.  Moving quickly towards permanency is especially important for the child who has been separated from family and everything that is familiar.  

If, however, the father is not seeking custody, he may nevertheless wish to preserve visitation rights to the child following any dispositional order.  
Explain that if Temple is returned to her mother, or if the custodian, guardian or adoptive resource is the father’s kin, Lamar may wish to address this issue informally. Counsel should discuss with the client the possible fragility of such arrangements and the benefits of having a formal agreement or a court order for visitation.
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Slide 19
	Case Study (continued)

Although Lamar initially wanted to unify with Temple, he is overwhelmed by the tasks set out for him by the court and agency.  Lamar stops attending visits regularly and, despite the agency’s referrals for him to attend job training, Lamar does not utilize them and begins dealing drugs again.  
Lamar’s sister, Sylvia, has begun foster parent training and remains committed to becoming Temple’s guardian.  The permanency hearing is fast approaching and Lamar instructs his counsel that he wants the goal of the case to be guardianship with his sister. 
	

	
	
	

	
	
	

	
	Explain that Federal law encourages the placement of children in “kinship foster care” (with relatives)
.  As of 2002, kinship placements provide homes for more than 400,000 children, with grandparents providing over one-half of those homes. Also emphasize that reports reveal a recent increase in formal and informal use of relative caregivers for all types of families.
  
State that social science research further reveals that the use of relative caregivers is especially prevalent among racial and ethnic minority families. Research shows that racial and ethnic minority families are more likely to engage in kinship care arrangements, including legal guardianships, but less likely to adopt children related to them.
  The use of relative caregivers also preserves the extended family, allows the child to remain connected with siblings, and reduces the amount of trauma that children experience when separated from their parents. 

Legal guardianship with relatives is especially attractive to minority families because it provides the child with a permanent placement option while avoiding termination of parental rights, which may cause conflict within the family.
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	Clarify that many fathers, like Lamar, may not want or be able to care for their child.  Instead, they may want a relative or family friend to be a foster placement for, take custody of, or adopt the child.  

Inform the participants that in these instances, counsel must: 

· Explore this option with the client as early in the case as possible, connect the relative to the agency as a possible kinship resource and encourage the family member to participate in court proceedings.  

· Be aware of state law and procedures regarding relative placement. 

Explain that some state laws and procedures may allow counsel to bypass the foster care system by proffering the relative as a custodian, guardian, or adoptive resource for the child.  Explain how this jurisdiction handles this situation. 

Also note that counsel for the father may be permitted to file the guardianship or adoption petition or other legal paperwork on behalf of the resource, or counsel may be restricted to a more supporting role.  In either case, counsel must show – or help the petitioning resource show – that s/he has the space and finances to care for the child and the capacity to meet the child’s needs.
 
	Note that children, especially younger ones, may attach quickly to foster parents.  Agencies and courts are reluctant to sever these attachments in order to place children with relatives, especially absent a strong, pre-existing relationship between them.  This is why counsel must work quickly to identify and engage relatives in the court process.
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	Case Study (continued)

The court establishes a concurrent plan of reunification with Candice and guardianship with Lamar’s sister Sylvia. At the dispositional review hearing, with her client’s guidance, Candice’s counsel raises questions about the appropriateness of Sylvia as a placement option and whether Lamar should continue to have supervised visits with Temple. Mother’s counsel alleges that Sylvia may been involved with drugs, like her brother, and that after speaking with Temple about some of her visits with Lamar that she believes he has been high at several of them. The government and Temple’s GAL move to suspend Lamar’s visits until an investigation is conducted. The GAL also requests the court order the agency to investigate the claims about Sylvia.
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Slide 22
	Ask the participants to respond to the following inquiry. 

Question:

How should Lamar’s counsel respond to these informal allegations?
	Record participant responses on the flip chart for future reference.

	
	
	

	
	
	

	
	Explain that it is not uncommon for courts to rely on informal or unsubstantiated allegations or ‘evidence’ to make decisions that affect family’s lives.  This is particularly true post-adjudication where most hearings are informal and do not strictly follow the rules of evidence. 

State that father’s counsel should be vigilant about what is said in open court about his client and question the veracity of any unproven allegations.  Failure to do so could make it difficult for the father to maintain a relationship with his child and may require him to participate in services that do not address his actual needs.  
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Slide 23
	Practice Tips for Responding to Informal Allegations

Counsel should:

· Prepare and make all appropriate motions and objections to unfounded allegations 
· Request a sidebar with counsel and the judge, if there is concern that these allegations were made because of a conflict between the father and accusing party
· Oppose any ordered services that address this accusation in lieu of proof

· Object to other court decisions based on unproven allegations that affect services, placement or visitation
· At this or future hearings or through paper filings, present documentary evidence or witnesses who can rebut unfounded allegations
· Avoid confrontational and obstructionist tactics
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Slides 24 and 25
	Summarize the topic

· There are several actions that counsel can take during court proceedings to advocate for the father client’s position as it relates to the cases’ permanency goal, services and case planning, and visitation.

· Ensure, through court oversight, that services offered to the father enable him to develop a meaningful relationship with his child. 

· Identify aspects of the client’s history that show his level of commitment to his child’s well being.
· Ensure that the Agency is aware of the father’s wishes and is working with the father, likely through the development of a case plan, to ensure that goals can be achieved within ASFA’s timelines.  

· Explore using relative caregivers to preserve the extended family, allowing the child to remain connected with siblings, and reducing the amount of trauma that the child may experience when separated from their parents.
· Object to the court’s reliance on informal or unsubstantiated allegations or ‘evidence’ that negatively affect your client’s case or his relationship with his child.  
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10 min.
	LATE APPOINTMENT & PREPARING FOR TRIAL
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	Explain that parents do not have a constitutional right to counsel in dependency or termination of parental rights (TPR) proceedings. 
  However, most jurisdictions offer indigent parents court-appointed counsel at some point in the dependency court proceedings.  In some jurisdictions this appointment may occur at the initial hearing, regardless of whether the parent is present, in others it occurs when the parent first appears and still in others it happens prior to a TPR hearing.  If counsel is appointed late, she will have a lot of work to do in a short period of time to learn the history of her client’s case and preserve her client’s rights. Explain when counsel is appointed in this jurisdiction. 
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Slide 26
	Practice Tips if Appointed Late 
Counsel should:

· Copy and review the existing dependency court and agency files to understand the history of the case and assess how or whether the agency has engaged or attempted to engage the father
· Meet with the client as soon as possible to determine the client’s interests in the case and identify what family resources he has that could be helpful in achieving his goals

· Request a copy of the case plan

· Contact other counsel on the case to determine their positions

· Particularly if before a TPR hearing, request sufficient time for discovery and trial preparation
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Slide 27
	Case Study (continued)

Temple has been in the same foster home for over a year. During that time, her parents have not complied with their case plan goals. Lamar has used drugs on and off throughout the course of the case, but is currently clean and says he wants to be with his daughter. Candice has been living in homeless shelters and refuses to take her medication. Although Lamar’s sister originally expressed interest in becoming Temple’s guardian, she dropped out of foster parent training when the agency began to investigate whether she had a drug problem. Temple’s foster parents want to adopt. The court has changed the goal of Temple’s case to adoption and the government has filed a TPR petition. 
	

	
	
	

	
	
	

	
	Explain that to deny a father custody of his child or terminate his rights, the state must prove he is unfit. Even with little or no evidence of unfitness, the state may oppose the non-resident father’s request for custody because it may be wary about placing a child with a parent who was not previously the child’s caretaker. Some judges may even maintain stereotypical views of gender roles and be hesitant to place with any father. Counsel must prepare for trial with these issues in mind.    

Counsel can prove fitness by focusing on two components:  physical capacity and parenting capacity.  The first addresses the mechanics of childcare, the second looks to the client’s understanding of, and ability to meet the child’s needs.
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	Practice Tips Regarding Physical Capacity

Counsel should try to show that his client has:
· A safe and appropriate house for the child (e.g., a room for the child or bed, no lead paint, working smoke detectors, no “dangerous” person(s) in the home)
· Sufficient financial resources to provide for the child
· Childcare if the client works, and
· Ready access (or transportation) to daycare or school and to services the parent and the child need. 

Counsel can introduce photographs of the home, the child’s bedroom and, if the child is young, the yard and neighborhood play spaces to prove fitness. Counsel should also obtain the father’s pay stubs and/or proof of benefits.
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	Practice Tips Regarding Parenting Capacity

Counsel must be able to show that the client can meet the child’s physical and emotional needs. The father’s caretaking of other children can be compelling evidence. But counsel can also show the client’s capacity to meet the child’s needs by showing that he:

· Understands those needs (relating to school, home, health, etc)
· Has been kind, nurturing and responsive to the child at visitation and/or prior to the case

· Successfully participated in the agency’s case plan that included services designed to teach him to parent the child

· Is committed to the child, as proven by his regular attendance at visits and payment of past and ongoing child support, and

· Has a “plan” for meeting the child’s short- and long-term needs.
Counsel can call several witnesses to help prove the father’s parenting capacity: 

· service providers to show that the father has participated in and benefited from their services;

·  experts to show that the father has the skills and understanding necessary to care for the child; and

·  the father’s relatives, friends, or mentors to provide first hand accounts of his ability to parent. 
In a case such as Lamar’s, where he was partially compliant with his service plan, focus on his efforts to comply with the plan, identify outside impediments that made it difficult for him to comply and lay out other attempts he made without agency assistance to become a better parent or ready his home for his child. 
	Solicit practical experiences from the participants.
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	Summarize the topic

· If counsel is appointed late, she will have a lot of work to do in a short period of time to learn the history of her client’s case and preserve her client’s rights
· Restate when counsel is appointed in this jurisdiction

· In order to permanently deprive a father of custody and/or terminate his parental rights, the agency must prove that he is unfit. This proof can be separated into two components: physical capacity and parenting capacity
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	RELINQUISHING PARENTAL RIGHTS
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	Explain that some fathers may not have or want a relationship with the child. Some may believe the child would be “better off” if adopted or want to avoid child support obligations. If after discussing his reasons why the father still does not want any involvement with the child or case, counsel should discuss whether he should sign a “surrender” or some other form of voluntary relinquishment or allow the dependency case to proceed to an uncontested termination of parental rights.

	

	
	
	

	
	
	

	[image: image46.wmf]
[image: image47.wmf]
Slide 32
	Ask the participants to respond to the following inquiry. 

Question:

Is it better for the father to sign a ‘surrender’ or move to an uncontested TPR?
	The intent is to cause the participants to reflect on their experiences.

Record participant responses on the flip chart for future reference.
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	Note that counsel, under some circumstances, should recommend that his client sign the surrender if he does not want to maintain a relationship with his child because:

· Signing the surrender is faster and more certain than an uncontested termination case.  

· A dependency case may last for months or years, and may not end in the termination of any parent’s rights if the child is returned to the original caretaker or placed with a relative.  

· A parent whose rights are terminated involuntarily as to one child may lose the right to reunification as to other – and future – children.

Explain that clients who wish to relinquish parental rights because they believe that their child would be better off being adopted may be best served by actively participating in the case. The client may have strong views as to who should care for or adopt the child. Counsel should explain that he can participate in the proceeding by supporting or advocating for a particular placement. At the direction of his client, counsel may also advocate for post-adoption contact between the father and child.
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	Discuss the fact that fathers who wish to relinquish their rights to avoid child support may not be able to avoid these financial obligations. Some states treat support obligations differently depending on whether a father voluntarily or involuntarily surrendered rights. Adoption usually cuts off ongoing support obligations, but it may not eliminate past arrearages or accruals.
 

Explain this jurisdiction’s law regarding whether support obligations continue beyond relinquishment.  Encourage the participants to share this information with their clients so that they can make informed decisions. 
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	Summarize the topic

· Under some circumstances, counsel should recommend that his client consider signing a surrender if he does not want to maintain a relationship with his child.

· If the father wants to maintain a relationship with his child, but believes the child would be better off if adopted, he should remain active in his child’s case and counsel should try to secure a written agreement for later visitation and other contact. 
· Restate this jurisdiction’s law regarding whether support obligations continue beyond relinquishment.
	

	
	
	

	
	
	

	
	CONCLUSION
	

	
	
	

	
	Summarize by reminding the participants that representing non-resident fathers is a significant and challenging undertaking.

State that attorneys are responsible for zealously advocating for their clients in court to protect their client’s rights to their child and ensure that he is meaningfully engaged in the court process.  
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	Conclude by restating that the goal of this lesson was to better enable attorneys to effectively advocate for their father clients. This lesson did so by offering specific tips on how to respond to formal and informal allegations made against non-custodial, non-perpetrating fathers.  It also discussed the importance of engaging the father in the case planning process by using the court to compel the other parties to include him and his family in service planning.  Strategies were also offered for attorneys appointed post-adjudication and methods of providing help to fathers who wish to relinquish their parental rights were discussed. 

Wrap up by stating that their work is of tremendous importance – to both their clients directly and to society as a whole.
	

	
	
	

	
	State that the final training event will examine the ethical considerations for attorneys representing non-resident fathers.
	

	
	
	

	
	
	

	
	· Solicit and respond to remaining questions

· Describe how to obtain more information

· Distribute and collect evaluation forms

· As appropriate, explain that a post-test will be administered in the near future
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	CLOSE THE TRAINING
	


� Jeff, make sure there is a slide covering this section.
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